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SUBSTI TUTE HOUSE BI LL 1328

Passed Legislature - 2004 Regul ar Session
State of WAshi ngt on 58th Legislature 2004 Regul ar Session

By House Comm ttee on Fi nance (originally sponsored by
Representatives Fromhol d, Cai r nes, Sul l'i van, Vel ori a, Ski nner,
Al exander, Morris, Meller, Benson, Darneille, Linville, Jarrett,
Ml oscia, dibborn, Cox, Pettigrew, denents, McCoy, Canpbell,
Roner o, O Brien, Tal cot t, Ahern, Schi ndl er, Hi nkl e, Hunt ,
Rockefeller, Wallace, Quall, Conway, Flannigan, Chase, Blake, G
Si npson, Upt hegrove, Kenney, Newhouse, Buck, Wods and Bush)

READ FI RST TI ME 02/ 06/ 04.

AN ACT Relating to the tax treatnment of boarding hones; anending
RCW 82. 04. 290, 82.04.050, 82.04.190, 82.04.440, and 82.04.460; adding
new sections to chapter 82.04 RCW and providing an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 82.04 RCW
to read as foll ows:

(1) Upon every person engaging within this state in the business of
providing room and domciliary care to residents of a boarding hone
licensed under chapter 18.20 RCW the anmpbunt of tax with respect to
such business shall be equal to the gross inconme from such services
multiplied by the rate of 0.275 percent.

(2) If the persons described in subsection (1) of this section
receive inconme from sources other than those described in subsection
(1) of this section or provide services other than those named in
subsection (1) of this section, that income and those services are
subject to tax as otherwise provided in this chapter.

(3) "Domciliary care" has the same neani ng as in RCW 18. 20. 020.

p. 1 SHB 1328. SL
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Sec. 2. RCW82.04.290 and 2003 ¢ 343 s 2 are each anended to read
as follows:

(1) Upon every person engaging within this state in the business of
providing international investnent nmanagenent services, as to such
persons, the anmount of tax with respect to such business shall be equal
to the gross inconme or gross proceeds of sales of the business
mul tiplied by a rate of 0.275 percent.

(2) Upon every person engaging within this state in any business
activity other than or in addition to those enunmerated in RCW
82.04.230, 82.04.240, 82.04.250, 82.04.255, 82.04.260, 82.04.270,
82.04.298, 82.04.2905, 82.04.280, 82.04.2907, 82.04.272, ((and))
82.04.2906, and section 1 of this act, and subsection (1) of this
section; as to such persons the anmount of tax on account of such
activities shall be equal to the gross incone of the business
multiplied by the rate of 1.5 percent.

(3) Subsection (2) of this section includes, anong others, and
without limting the scope hereof (whether or not title to materials
used in the performance of such business passes to another by
accessi on, confusion or other than by outright sale), persons engaged
in the business of rendering any type of service which does not
constitute a "sale at retail"” or a "sale at wholesale.” The val ue of
advertising, denonstration, and pronotional supplies and naterials
furnished to an agent by his principal or supplier to be used for
informational, educational and pronotional purposes shall not be
consi dered a part of the agent's remuneration or conmm ssion and shal
not be subject to taxation under this section.

Sec. 3. RCW 82.04.050 and 2003 c 168 s 104 are each anended to
read as foll ows:

(1) "Sale at retail"” or "retail sale" neans every sale of tangible
per sonal property (including articles produced, fabricated, or
inprinted) to all persons irrespective of the nature of their business
and including, anong others, without limting the scope hereof, persons
who install, repair, clean, alter, inprove, construct, or decorate rea
or personal property of or for consuners other than a sale to a person
who presents a resale certificate under RCW 82.04. 470 and who:

(a) Purchases for the purpose of resale as tangible personal

SHB 1328. SL p. 2
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property in the regular course of business w thout intervening use by
such person, but a purchase for the purpose of resale by a regiona
transit authority under RCW81.112.300 is not a sale for resale; or

(b) Installs, repairs, cl eans, alters, i nprints, I Npr oves,
constructs, or decorates real or personal property of or for consuners,
i f such tangi bl e personal property becones an ingredi ent or conponent
of such real or personal property wthout intervening use by such
person; or

(c) Purchases for the purpose of consum ng the property purchased
in producing for sale a new article of tangi ble personal property or
subst ance, of which such property becones an ingredi ent or conponent or
is a chemcal used in processing, when the primary purpose of such
chemcal is to create a chemcal reaction directly through contact wth
an ingredient of a new article being produced for sale; or

(d) Purchases for the purpose of consum ng the property purchased
in producing ferrosilicon which is subsequently wused in producing
magnesi um for sale, if the primary purpose of such property is to
create a chem cal reaction directly through contact with an ingredient
of ferrosilicon; or

(e) Purchases for the purpose of providing the property to
consuners as part of conpetitive tel ephone service, as defined in RCW

82. 04. 065. The term shall include every sale of tangible persona
property which is used or consunmed or to be used or consuned in the
performance of any activity classified as a "sale at retail™ or "retail

sal e" even though such property is resold or utilized as provided in
(a), (b), (c¢), (d), or (e) of this subsection follow ng such use. The
term also nmeans every sale of tangible personal property to persons
engaged in any business which is taxable under RCW 82.04.280 (2) and
(7) ((and)), 82.04.290, and section 1 of this act.

(2) The term "sale at retail” or "retail sale" shall include the
sal e of or charge nade for tangible personal property consumed and/ or
for | abor and services rendered in respect to the foll ow ng:

(a) The installing, repairing, cleaning, altering, inprinting, or
i nprovi ng of tangi bl e personal property of or for consuners, including
charges made for the nere use of facilities in respect thereto, but
excl udi ng charges made for the use of coin-operated |laundry facilities
when such facilities are situated in an apartnent house, room ng house,
or nobile honme park for the exclusive use of the tenants thereof, and

p. 3 SHB 1328. SL
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al so excluding sales of laundry service to nonprofit health care
facilities, and excluding services rendered in respect to Iive aninals,
bi rds and insects;

(b) The constructing, repairing, decorating, or inproving of new or
existing buildings or other structures under, upon, or above real
property of or for consumers, including the installing or attaching of
any article of tangi ble personal property therein or thereto, whether
or not such personal property becones a part of the realty by virtue of
installation, and shall also include the sale of services or charges
made for the clearing of |land and the noving of earth excepting the
mere leveling of land used in comrercial farm ng or agricul ture;

(c) The charge for |abor and services rendered in respect to
constructing, repairing, or inproving any structure upon, above, or
under any real property owned by an owner who conveys the property by
title, possession, or any other neans to the person perform ng such
construction, repair, or inprovenent for the purpose of perform ng such
construction, repair, or inprovenent and the property 1is then
reconveyed by title, possession, or any other neans to the origina
owner ;

(d) The sale of or charge nade for |abor and services rendered in
respect to the cleaning, fumgating, razing or noving of existing
buil dings or structures, but shall not include the charge nade for
janitorial services; and for purposes of this section the term
"janitorial services" shall nmean those cl eaning and caretaking services
ordinarily performed by commerci al janitor service businesses
i ncluding, but not limted to, wall and w ndow washi ng, floor cleaning
and waxi ng, and the cleaning in place of rugs, drapes and uphol stery.
The term "janitorial services" does not include painting, papering,
repairing, furnace or septic tank cleaning, snow renoval or
sandbl asti ng;

(e) The sale of or charge nmade for |abor and services rendered in
respect to autonobile towing and simlar autonotive transportation
services, but not in respect to those required to report and pay taxes
under chapter 82.16 RCW

(f) The sale of and charge made for the furnishing of |odging and
all other services by a hotel, roomng house, tourist court, notel
trailer canp, and the granting of any simlar license to use rea
property, as distinguished from the renting or leasing of real

SHB 1328. SL p. 4
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property, and it shall be presuned that the occupancy of real property
for a continuous period of one nonth or nore constitutes a rental or
| ease of real property and not a nere license to use or enjoy the sane.
For the purposes of this subsection, it shall be presuned that the sale
of and charge nmade for the furnishing of lodging for a continuous
period of one nonth or nore to a person is a rental or |ease of real
property and not a nere license to enjoy the sane;

(g) The sale of or charge nade for tangi ble personal property,
| abor and services to persons taxable under (a), (b), (c), (d), (e),
and (f) of this subsection when such sales or charges are for property,
| abor and services which are used or consuned in whole or in part by
such persons in the performance of any activity defined as a "sale at
retail"™ or "retail sale" even though such property, |abor and services
may be resold after such use or consunption. Nothing contained in this
subsection shall be construed to nodify subsection (1) of this section
and nothing contained in subsection (1) of this section shall be
construed to nodify this subsection.

(3) The term "sale at retail” or "retail sale" shall include the
sale of or charge nade for personal, business, or professional services
i ncl udi ng ambunts designated as interest, rents, fees, adm ssion, and
other service enolunents however designated, received by persons
engaging in the foll ow ng business activities:

(a) Armusenent and recreation services including but not limted to
gol f, pool, billiards, skating, bowing, ski lifts and tows, day trips
for sightseeing purposes, and others, when provided to consuners;

(b) Abstract, title insurance, and escrow services;

(c) Credit bureau services;

(d) Autonobile parking and storage garage services;

(e) Landscape mai ntenance and horticul tural services but excluding
(1) horticultural services provided to farnmers and (ii) pruning,
trimmng, repairing, renoving, and clearing of trees and brush near
electric transm ssion or distribution |ines or equipnent, if perforned
by or at the direction of an electric utility;

(f) Service charges associated with tickets to professional
sporting events; and

(g) The follow ng personal services: Physi cal fitness services,
tanning salon services, tattoo parlor services, steam bath services,
turkish bath services, escort services, and dating services.

p. 5 SHB 1328. SL



(4)(a) The termshall al so include:

(1) The renting or |leasing of tangible personal property to
consuners; and

(1i) Providing tangi ble personal property along with an operator
for a fixed or indeterm nate period of tinme. A consideration of this
is that the operator is necessary for the equipnent to perform as
designed. For the purpose of this subsection (4)(a)(ii), an operator
must do nore than maintain, inspect, or set up the tangible persona
property.

(b) The termshall not include the renting or |easing of tangible
personal property where the lease or rental is for the purpose of
subl ease or subrent.

(5) The termshall also include the providing of tel ephone service,
as defined in RCW 82. 04. 065, to consuners.

(6) The term shall also include the sale of prewitten conputer
software other than a sale to a person who presents a resale
certificate under RCW 82.04. 470, regardl ess of the nethod of delivery
to the end wuser, but shall not include custom software or the
custom zation of prewitten conputer software.

(7) The termshall not include the sale of or charge nade for | abor
and services rendered in respect to the building, repairing, or
i nproving of any street, place, road, highway, easenent, right of way,
mass public transportation termnal or parking facility, bridge,
tunnel, or trestle which is owned by a nunicipal corporation or
political subdivision of the state or by the United States and which is
used or to be used primarily for foot or vehicular traffic including
mass transportation vehicles of any kind.

(8) The term shall also not include sales of chem cal sprays or
washes to persons for the purpose of postharvest treatnent of fruit for
the prevention of scald, fungus, nold, or decay, nor shall it include
sales of feed, seed, seedlings, fertilizer, agents for enhanced
pollination including insects such as bees, and spray materials to:
(a) Persons who participate in the federal conservation reserve
program the environnmental quality incentives program the wetlands
reserve program and the wildlife habitat incentives program or their
successors adm nistered by the United States departnent of agriculture;
(b) farmers for the purpose of producing for sale any agricul tural
product; and (c) farmers acting under cooperative habitat devel opnent

SHB 1328. SL p. 6
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or access contracts wth an organi zati on exenpt fromfederal incone tax
under 26 U. S.C. Sec. 501(c)(3) or the Washington state departnent of
fish and wldlife to produce or inprove wildlife habitat on | and that
the farmer owns or | eases.

(9) The termshall not include the sale of or charge nade for | abor
and services rendered in respect to the constructing, repairing,
decorating, or inproving of new or existing buildings or other
structures under, upon, or above real property of or for the United
States, any instrunentality thereof, or a county or city housing
authority created pursuant to chapter 35.82 RCW including the
installing, or attaching of any article of tangi ble personal property
therein or thereto, whether or not such personal property becones a
part of the realty by virtue of installation. Nor shall the term
i nclude the sale of services or charges made for the clearing of |and
and the noving of earth of or for the United States, any
instrunentality thereof, or a county or city housing authority. Nor
shall the term include the sale of services or charges made for
cleaning up for the United States, or its instrunentalities,
radi oactive waste and other byproducts of weapons production and
nucl ear research and devel opnent.

Sec. 4. RCW82.04.190 and 2002 ¢ 367 s 2 are each anended to read
as follows:

"Consuner" means the foll ow ng:

(1) Any person who purchases, acquires, owns, holds, or uses any
article of tangible personal property irrespective of the nature of the
person's business and including, anong others, wthout Iimting the
scope hereof, persons who install, repair, clean, alter, inprove,
construct, or decorate real or personal property of or for consuners
other than for the purpose (a) of resale as tangi ble personal property
in the regular course of business or (b) of incorporating such property
as an ingredient or conponent of real or personal property when
installing, repairing, cleaning, altering, inprinting, inproving,
constructing, or decorating such real or personal property of or for
consuners or (c) of consum ng such property in producing for sale a new

p. 7 SHB 1328. SL



©O© 00 N O Ol WDN P

W W W W W W WwWwwWwWwMNDNDNDNMDNDNMNMNDNMDDNMNMNDMNMDNMNMNMNMDNEPRPPRPEPRPRPRPPRPERPRPRERPPRPRE
0O N O A W NPEFP O OOWuNOD O P~ WNEPEOOOOOWwNO O P~ owDNDE. o

article of tangible personal property or a new substance, of which such
property becones an ingredient or conmponent or as a chem cal used in
processi ng, when the primary purpose of such chemcal is to create a
chem cal reaction directly through contact with an ingredient of a new
article being produced for sale or (d) purchases for the purpose of
consum ng the property purchased in producing ferrosilicon which is
subsequently used in producing nagnesium for sale, if the primry
purpose of such property is to create a chemcal reaction directly
t hrough contact with an ingredient of ferrosilicon;

(2)(a) Any person engaged in any business activity taxable under
RCW 82.04. 290 or section 1 of this act; (b) any person who purchases,
acquires, or uses any telephone service as defined in RCW 82.04. 065,
other than for resale in the regular course of business; (c) any person
who purchases, acquires, or wuses any service defined in RCW
82.04.050(2)(a) or any anusenent and recreation service defined in RCW
82.04.050(3)(a), other than for resale in the regular course of
busi ness; and (d) any person who is an end user of software;

(3) Any person engaged in the business of contracting for the
buil ding, repairing or inproving of any street, place, road, highway,
easenent, right of way, mass public transportation term nal or parking
facility, bridge, tunnel, or trestle which is owed by a nunicipal
corporation or political subdivision of the state of WAshi ngton or by
the United States and which is used or to be used primarily for foot or
vehi cular traffic including nmass transportation vehicles of any kind as
defined in RCW82.04.280, in respect to tangi bl e personal property when
such person i ncorporates such property as an ingredi ent or conponent of
such publicly owned street, place, road, highway, easenent, right of
way, mass public transportation termnal or parking facility, bridge,
tunnel, or trestle by installing, placing or spreading the property in
or upon the right of way of such street, place, road, highway,
easenent, bridge, tunnel, or trestle or in or upon the site of such
mass public transportation termnal or parking facility;

(4) Any person who is an owner, |lessee or has the right of
possession to or an easenent in real property which is being
constructed, repaired, decorated, inproved, or otherwise altered by a
person engaged in business, excluding only (a) municipal corporations
or political subdivisions of the state in respect to | abor and services
rendered to their real property which is used or held for public road

SHB 1328. SL p. 8
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purposes, and (b) the United States, instrunentalities thereof, and
county and city housing authorities created pursuant to chapter 35.82
RCWin respect to | abor and services rendered to their real property.
Not hing contained in this or any other subsection of this definition
shal |l be construed to nodify any other definition of "consuner"”;

(5 Any person who is an owner, |essee, or has the right of
possession to personal property which is being constructed, repaired,
i nproved, cleaned, inprinted, or otherwi se altered by a person engaged
i n busi ness;

(6) Any person engaged in the business of constructing, repairing,
decorating, or inproving new or existing buildings or other structures
under, upon, or above real property of or for the United States, any
instrunentality thereof, or a county or city housing authority created
pursuant to chapter 35.82 RCW including the installing or attaching of
any article of tangi ble personal property therein or thereto, whether
or not such personal property becones a part of the realty by virtue of
installation; also, any person engaged in the business of clearing |and
and noving earth of or for the United States, any instrunentality
thereof, or a county or city housing authority created pursuant to
chapter 35.82 RCW Any such person shall be a consunmer within the
meaning of this subsection in respect to tangible personal property
incorporated into, installed in, or attached to such building or other
structure by such person;

(7) Any person who is a lessor of machinery and equipnent, the
rental of which is exenpt fromthe tax inposed by RCW 82.08. 020 under
RCW 82.08.02565, with respect to the sale of or charge nade for
tangi ble personal property consuned in respect to repairing the
machi nery and equi pnent, if the tangi ble personal property has a useful
life of less than one year. Not hing contained in this or any other
subsection of this section shall be construed to nodify any other
definition of "consuner"; and

(8) Any person engaged in the business of cleaning up for the
United States, or its instrunentalities, radioactive waste and other
bypr oduct s of weapons producti on and nucl ear research and
devel opnent ( (:—and

g | | | ’ L I busi :

I . . | i al . ot | L
82-04-2635(2)) .
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Sec. 5. RCWB82.04.440 and 2003 2nd sp.s. ¢ 1 s 6 are each anended
to read as foll ows:

(1) Every person engaged in activities which are within the purvi ew
of the provisions of tw or nore of sections RCW 82.04.230 to
((82064-290)) 82.04.298 and section 1 of this act, inclusive, shall be
t axabl e under each paragraph applicable to the activities engaged in.

(2) Persons taxable under RCW 82.04.250, 82.04.270, or 82.04.260
(4) or (13) with respect to selling products in this state shall be
allowed a credit against those taxes for any (a) manufacturing taxes
paid with respect to the manufacturing of products so sold in this
state, and/or (b) extracting taxes paid with respect to the extracting
of products so sold in this state or ingredients of products so sold in
this state. Extracting taxes taken as credit under subsection (3) of
this section may also be taken under this subsection, if otherw se
al l owabl e under this subsection. The anmpbunt of the credit shall not
exceed the tax liability arising under this chapter with respect to the
sal e of those products.

(3) Persons taxable under RCW 82.04. 240 or 82.04.260(1)(b) shall be
allowed a credit against those taxes for any extracting taxes paid with
respect to extracting the ingredients of the products so manufactured
in this state. The anount of the credit shall not exceed the tax
l[iability arising under this chapter wwth respect to the manufacturing
of those products.

(4) Persons taxable under RCW 82.04.230, 82.04.240, or 82.04.260
(D, (2), (4), (6), or (13) wth respect to extracting or manufacturing
products in this state shall be allowed a credit against those taxes
for any (i) gross receipts taxes paid to another state with respect to
the sales of the products so extracted or manufactured in this state,
(i1) manufacturing taxes paid with respect to the manufacturing of
products wusing ingredients so extracted in this state, or (iii)
manufacturing taxes paid with respect to manufacturing activities
conpleted in another state for products so manufactured in this state.
The anmpbunt of the credit shall not exceed the tax liability arising
under this chapter with respect to the extraction or manufacturing of
t hose products.

(5) For the purpose of this section:

(a) "Goss receipts tax" neans a tax:

SHB 1328. SL p. 10
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(1) Wich is inposed on or neasured by the gross volune of
business, in ternms of gross receipts or in other terns, and in the
determ nation of which the deductions all owed would not constitute the
tax an incone tax or val ue added tax; and

(i) Wich is also not, pursuant to law or custom separately
stated fromthe sales price.

(b) "State" nmeans (i) the state of Washington, (ii) a state of the
United States other than Washington, or any political subdivision of
such other state, (iii) the District of Colunbia, and (iv) any foreign
country or political subdivision thereof.

(c) "Manufacturing tax" means a gross receipts tax inposed on the
act or privilege of engaging in business as a manufacturer, and
i ncludes (i) the taxes inposed in RCW82.04.240 and 82.04.260 (1), (2),
(4), and (13), and (ii) simlar gross receipts taxes paid to other
st at es.

(d) "Extracting tax" means a gross receipts tax inposed on the act
or privilege of engaging in business as an extractor, and includes the
tax inposed in RCW82.04.230 and simlar gross receipts taxes paid to
ot her states.

(e) "Business", "manufacturer", "extractor", and other ternms used
in this section have the neanings given in RCW 82.04.020 through
82.04. 212, notwithstanding the use of those terns in the context of
descri bing taxes inposed by ot her states.

Sec. 6. RCW82.04.460 and 1985 ¢ 7 s 154 are each anended to read
as follows:

(1) Any person rendering services taxable under RCW 82.04.290 or
section 1 of this act and maintaining places of business both within
and wthout this state which contribute to the rendition of such
services shall, for the purpose of conputing tax liability under RCW
82.04.290 or section 1 of this act, apportion to this state that
portion of ((hts)) the person's gross inconme which is derived from
services rendered within this state. Were such apporti onnent cannot
be accurately nade by separate accounting nethods, the taxpayer shal
apportion to this state that proportion of ((h+s)) the taxpayer's tota
i ncome which the cost of doing business within the state bears to the
total cost of doing business both within and without the state.

p. 11 SHB 1328. SL
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(2) Notwithstanding the provision of subsection (1) of this
section, persons doi ng business both within and without the state who
recei ve gross incone fromservice charges, as defined in RCW63. 14. 010
(relating to amobunts charged for granting the right or privilege to
make deferred or installnent paynents) or who receive gross income from
engaging in business as financial institutions within the scope of
chapter 82.14A RCW (relating to city taxes on financial institutions)
shal | apportion or allocate gross incone taxable under RCW 82.04.290 to
this state pursuant to rules pronul gated by the departnent consistent
with uniform rules for apportionnent or allocation devel oped by the
st at es.

(3) The departnent shall by rule provide a nethod or nethods of
apportioning or allocating gross incone derived fromsales of tel ephone
services taxed under this chapter, if the gross proceeds of sales
subject to tax under this chapter do not fairly represent the extent of
the taxpayer's incone attributable to this state. The rules shall be,
so far as feasible, consistent with the nethods of apportionnent
contained in this section and shall require the consideration of those
facts, circunstances, and apportionnment factors as will result in an
equi table and constitutionally perm ssible division of the services.

NEW SECTION. Sec. 7. A new section is added to chapter 82.04 RCW
to read as foll ows:

(1) A boarding honme |icensed under chapter 18.20 RCW may deduct
fromthe neasure of tax amounts received as conpensation for providing
adult residential care, enhanced adult residential care, or assisted
living services under contract with the departnent of social and health
services authorized by chapter 74. 39A RCWto residents who are nedi caid
reci pi ents.

(2) For purposes of this section, "adult residential care,"”
"enhanced adult residential care,” and "assisted |iving services" have
the sane neaning as in RCW 74. 39A. 009.

NEW SECTION. Sec. 8. This act takes effect July 1, 2004.

Passed by the House February 16, 2004.

Passed by the Senate March 11, 2004.

Approved by the Governor March 26, 2004.

Filed in Ofice of Secretary of State March 26, 2004.
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